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Court of Appeals of the District of Columbia 


No. 5755. 

I 

John A. Lyons, Appellant, j 
vs. | 

The Liberty National Bank, a Corp. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 80819. 

John A. Lyons, Plaintiff, ! 

vs. j 

The Liberty National Bank, a Corporation, Defendant. 

i 

United States of America, I 

District of Columbia, ss: \ 

Be it remembered, That in the Supreme Coikrt of the Dis¬ 
trict of Columbia, at the City of Washingtoii? in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the ^bove-entitled 
cause, to wit: I 

I 

1 Declaration . 

| 

Filed January 29,1932. 

In the Supreme Court of the District of Coluihbia, Holding 

a Law Court. 

At Law. I 

No. 80819. 

v I 

John A. Lyons, Plaintiff, | 

vs. | 

The Liberty National Bank, a Corporation^ Defendant. 

i 

The plaintiff, John A. Lyons, by his attorneys, F. G. Mat- 
son and Alfred Cerceo sues the defendant, 'jThe Liberty 
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National Bank, a corporation, organized and doing busi¬ 
ness under the National Banking Laws of the United 
States, for that heretofore, to wit, on the 13th day of No¬ 
vember, 1930, the plaintiff deposited in escrow with the 
defendant Bank the amount of fifteen hundred dollars 
($1,500.00) which $1,500.00 was to be held by the defendant 
for and on behalf of the plaintiff until a certain action then 
pending in the United States District Court was disposed 
of upon terms acceptable to the plaintiff; that upon the suc¬ 
cessful termination of the case then pending ‘‘the fifteen 
hundred dollars ($1,500.00) deposited herewith in escrow 
with The Liberty National Bank shall be turned over to the 
parties of the first part by The Liberty National Bank upon 
written notification to the Bank by the party of the second 
part that the conditions of this agreement have been satis¬ 
factorily complied with by the parties of the first part; and 
such notice to the Bank will be a full acquittance and re¬ 
lease to The Liberty National Bank of any and all liabili¬ 
ties of any kind or character as the escrow agent for the 
parties hereto”. The agreement is attached hereto, 
marked Exhibit A, and it is prayed that it be considered 
as a part of and with the Declaration to which it is 
2 attached. 

Under the terms of the agreement marked Exhibit 
A before the amount of $1,500.00 was to be paid to the per¬ 
sons named therein it was necessary that the case then 
pending in the United States District Court be disposed of 
upon terms acceptable to the plaintiff. The plaintiff never 
advised the Bank that the case was “disposed of upon 
terms that are acceptable to the party of the first part 
* * * written notification to the Bank by the party of 

the second part that the conditions of this agreement have 
been satisfactorily complied with by the parties of the first 
part”. The plaintiff has made formal demand upon the 
defendant for the return of the amount of $1,500.00 de¬ 
posited in escrow with the said defendant which demand 
has been refused and which under the terms of the agree¬ 
ment marked Exhibit A attached hereto, was to be paid to 
the plaintiff after January 1, 1932. 

Wherefore the plaintiff demands judgment in the amount 
of $1,500.00 with interest thereon at 6% from November 
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1 * 

13, 1930, together with costs of this action Exclusive of all 
set-offs and just grounds of the defense. 

F. G. MATSdN, 

ALFRED CERCEO, 
Attorneys for the Plaintiff . 

Affidavit of Merit. j 

I 

# * * * # * # 

i 

County of New York, 

State of New York, ss: | 

i 

John A. Lyons, the plaintiff, sues the defendant, Tfie 
Liberty National Bank, a corporation, organized and doing 
business under the National Banking Laws of the United 
States, for that, heretofore, to wit, op the 13th day 
3 of November, 1930, he deposited in esprow with the 
Bank the amount of $1,500.00 to be paid in accord¬ 
ance with an agreement attached hereto and marked Ex¬ 
hibit A, which it is prayed be considered with, and as part 
of this Affidavit of Merit. • ! 

Under the terms of the agreement marked Exhibit A, be¬ 
fore the amount of $1,500.00 was to be paid tj) the persons 
named therein, it was necessary that a certain case then 
pending in the United States District Court b^ disposed of 
upon terms acceptable to the plaintiff. The Liberty Na¬ 
tional Bank was given the amount of $1,500,001 to be held in 
escrow, and the original copy of the said agreement and was 
informed of the terms thereof. The terms df the agree¬ 
ment were never complied with by the persons j to whom the 
amount of $1,500.00 was paid, and the defendant was never 
notified in writing or by any other method or methods by the 
plaintiff that the terms of the agreement had been complied 
with as provided by Exhibit A. The defendant, never¬ 
theless, unlawfully and without justification dr authoriza¬ 
tion of any kind paid out to the persons named in the agree¬ 
ment the amount of $1,500.00 deposited with it.j Under the 
terms of the agreement if no written authorization was 
given to the Bank, the amount of $1,500.00 whs to be re¬ 
turned to the plaintiff after January 1, 193p. That de¬ 
mand was made upon the defendant for the return of the 
$1,500.00 deposited in escrow with it, but the Remand has 
been refused. 
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Wherefore the plaintiff demands judgment in the amount 
of $ 1 , 500 . 00 , \yith interest at 6% from November 13,1930, to¬ 
gether with the costs of this action, with all set-offs and 
just claims. 

, JOHN A. LYONS. 

Subscribed and sworn to before me this 20th day of Janu¬ 
ary, 1932. 

[seal.] P. J. HUBBARD, 

Notary Public , Queens County. 

County Clerk’s N. Y. County No. 231. 

Commission expires March 30th, 1933. 

4 Exhibit A. 

This agreement entered into between C. B. Slemp, John 
W. Price and Rees B. Gillespie of Washington, D. C., par¬ 
ties of the first part and John A. Lyons of New York, New 
York, party of the second part. 

Whereas, the party of the second part has employed the 
parties of the first part as attorneys at law to look after a 
certain case on the docket of the United States District 
Court at Norfolk, Virginia, and 

Whereas, fifteen hundred dollars ($1,500.00) cash is to 
be paid as an additional fee when, as and if the case in the 
United States District Court is disposed of upon terms 
that are acceptable to the party of the second part; if the 
case is disposed of upon terms acceptable to the party of 
the second —, the fifteen hundred dollars ($1,500.00) de¬ 
posited herewith in escrow in the Liberty National Bank 
shall be turned over to the parties of the first part by the 
Liberty National Bank upon written notification to the 
Bank by the party of the second part that the conditions 
of this agreement have been satisfactorily complied with 
by the parties of the first part; and such notice to the bank 
will be a full acquit-ance and release to the Liberty Na¬ 
tional Bank of any and all liability of any kind or char¬ 
acter as the escrow agent for the parties hereto. 

The parties hereto appoint the Liberty National Bank 
as the joint Escrow Agent to hold the said fifteen hundred 
dollars ($1,500.00) upon the terms herein stated, and de¬ 
posit the said fund with a copy of this agreement with said 
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Bank. If the case is not disposed of in saicj United States 
District Court by January 1, 1932, then the Liberty Na¬ 
tional Bank may turn over said fund to tl^e party of the 
second part, unless the time is further extended by mutual 
agreement. I 

5 Given under our hands this the 13th day of No¬ 

vember, 1930. 

(Signed) JOHN A. LAONS. 

(Signed) C. B. SLE]M[P. 

(Signed) JOHN W. I*RICE. 

(Signed) REES B. GjILLESPIE. 

! 

Demurrer to Declaration . 

Filed February 20, 1932. 


The defendant in the above-entitled cause says that the 
plaintiff’s declaration is bad in substance. ' 

LITTLEPAGE, LITTLEPAGE & 
SPEARMAN, j 

By THOMAS P. LITTLEPAGE, 

Attorney for Defendant, 

i 

Among the matters of law to be argued ^n support of 
the foregoing demurrer are the following: I 

1. The declaration fails to state a cause of action. 

2. The alleged contract referred to in sai<I declaration 

as Exhibit A cannot be made a part of the declaration by 
reference thereto. ! 

j 

3. The allegations of said declaration are ^o vague and 
indefinite that defendant is not informed as \o the nature 
of the cause of action attempted to be alleged and is un¬ 
able to plead to said declaration. 

LITTLEPAGE, LITTLEPAGE & 
SPEARMAN, 

By THOMAS P. LITTLEPAGE, 

Attorney for Defendant . 

6 Supreme Court of the District of Columbia. 

Tuesday, March 15, 1932. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. j 
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Upon consideration of the demurrer filed herein to the 
declaration it is ordered that said demurrer be, and the 
same is hereby sustained with leave to amend within ten 
(10) days hereof. 


Amended Declaration. 
Filed March 24, 1932. 


The plaintiff, John A. Lyons, by his attorneys, F. G. 
Matson and Alfred Cerceo sues the defendant, The Liberty 
National Bank, a corporation, organized and doing busi¬ 
ness under the National Banking Laws of the United 
States, for that, heretofore, to wit, on the 13th day of No¬ 
vember, 1930, he deposited in escrow with the above men¬ 
tioned bank the amount of $1,500.00 to be paid in accord¬ 
ance with the following agreement: 

“This agreement entered into between C. B. Slemp, 
John W. Price and Rees B. Gillespie of Washington, D. C. 
parties of the first part and John A. Lyons of New York, 
New York, party of the second part. 

Whereas, the party of the second part has employed the 
parties of the first part as attorneys at law to look after 
a certain case on the docket of the United States District 
Court at Norfolk, Virginia, and 

Whereas, fifteen hundred dollars ($1,500.00) cash is to 
be paid as an additional fee when, as and if the case in the 
United States District Court is disposed of upon terms 
that are acceptable to the party of the second part; if the 
case is disposed of upon terms acceptable to the party of 
the second, the fifteen hundred dollars ($1,500.00) de¬ 
posited herewith in escrow in The Liberty National Bank 
shall be turned over to the parties of the first part by The 
Liberty National Bank upon written notification to the 
bank by the party of the second part that the conditions 
of this agreement have been satisfactorily complied with 
by the parties of the first part; and such notice to the bank 
will be a full acquit-ance and release to The Liberty Na¬ 
tional Bank of any and all liability of any kind or charac¬ 
ter as the escrow agent for the parties hereto. 
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i 

The parties hereto appoint The Liberty National 
7 Bank as the joint Escrow Agent to hold the said 
fifteen hundred dollars ($1,500.00) upon the terms 
herein stated, and deposit the said fund with a copy of this 
agreement with said bank. If the case is npt disposed of 
in said United States District Court by Jahuary 1, 1932, 
then the Liberty National Bank may turn pver said fund 
to the party of the second part, unless the time is further 
extended by mutual agreement. 

Given under our hands this the 13th day of November, 

JOHN A. LYONS. 

C. B. SLEMP. 

JOHN W. PRICE. 

BEES B. GILLESPIE.” 

1 

The terms of the agreement have not been Complied with 
by the parties of the first part set forth therein. The de¬ 
fendant, The Liberty National Bank was nevter notified in 
writing or by any other method or methods by the plaintiff 
or anyone authorized for or by him to notify jthe aforesaid 
defendant that the terms of the agreement viere complied 
with by the attorneys named therein. 

That this plaintiff John A. Lyons has made demand upon 
the defendant for the return of the amount of $1,500.00 de¬ 
posited in escrow with the defendant as is prpvided in the 
agreement set out herein and the said demand! has been re¬ 
fused. i 

The plaintiff further states that he has been| informed by 
the defendant bank that the amount of $1,50^.00 has been 
paid to the attorneys named in the agreement. 

Wherefore the plaintiff demands judgment iiji the amount 
of $1,500.00 with interest at 6% from November 13, 1930 
together with the costs of this action exclusive df all set-offs 
and just grounds of defense. F ^ MATSON 

ALFRED ^ERCEO. 

i 

Amended Affidavit of Merit. 


City of Washington, 

District of Columbia, ss: j 

John A. Lyons, the plaintiff, sues the defendant, 
8 The Liberty National Bank, a corporation, organized 
and doing business under the National Balnking Laws 
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of the United States, for that, heretofore, to wit, on the 13th 
day of November, 1930, he deposited in escrow, with the 
above mentioned bank the amount of $1,500.00 to be paid 
in accordance with the following agreement: 

“This agreement entered into between C. B. Slemp, John 
W. Price and Rees B. Gillespie of Washington, D. C., parties 
of the first part and John A. Lyons of New York, New York, 
party of the second part. 

Whereas, the party of the second part has employed the 
parties of the first part as attorneys at law to look after a 
certain case on the docket of the United States District 
Court at Norfolk, Virginia, and 

Whereas, fifteen hundred dollars ($1,500.00) cash is to be 
paid as an additional fee when, as and if the case in the 
United States District Court is disposed of upon terms that 
are acceptable to the party of the second part, if the case 
is disposed of upon terms acceptable to the party of the 
second, the fifteen hundred dollars ($1,500.00) deposited 
herewith in escrow in The Liberty National Bank shall be 
turned over to the parties of the first part by The Liberty 
National Bank upon written notification to the Bank by the 
party of the second part that the conditions of this agree¬ 
ment have been satisfactorily complied with by the parties 
of the first part; and such notice to the bank will be a full 
acquit-ance and release to The Liberty National Bank of any 
and all liability of any kind or character as the escrow agent 
for the parties hereto. 

The parties hereto appoint The Liberty National Bank as 
the joint Escrow Agent to hold the said fifteen hundred dol¬ 
lars ($1,500.00) upon the terms herein stated, and deposit 
the said fund with a copy of this agreement with said bank. 
If the case is not disposed of in said United States District 
Court by January 1, 1932, then The Liberty National Bank 
may turn over said fund to the party of the second part, 
unless the time is further extended by mutual agreement. 

Given under our hands this the 13th day of November, 
1930. 

(Signed) JOHN A. LYONS. 

C. B. SLEMP. 

JOHN W. PRICE. 

REES B. GILLESPIE.” 

The terms of the agreement have not been complied with 
by the parties of the first part set forth therein. The de- 
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fendant, The Liberty National Bank was never notified in 
writing or by any other method or methods by the plaintiff 
or anyone authorized for or by him to notify the aforesaid 
defendant that the terms of the agreement ^ere complied 
with by the attorneys named therein. 

That this plaintiff John A. Lyons has made demand upon 
the defendant for the return of the ajmount of $1,- 
9 500.00 deposited in escrow with the defendant as is 

provided in the agreement set out hereiji and the said 
demand has been refused. 

The plaintiff further states that he has beeii informed by 
the defendant bank that the amount of $1,500.00 has been 
paid to the attorneys named in the agreement! 

Wherefore the plaintiff demands judgment m the amount 
of $1,500.00, with interest at 6% from November 13, 1930, 
together with the costs of this action, exclusive of all set¬ 
offs and just grounds of defense. 

J. A. LYO^S, 

F. Gr. MATSON, 

Agent for Johri A. Lyons. 

Subscribed and sworn to before me this 24th day of 
March, 1932. 

MARY P. STONE, 

Notary Public. 

Demurrer to Amended Declaration j 

. 

Filed April 14, 1932. j 


i 

The defendant in the above-entitled cause skys that the 
plaintiff’s declaration is bad in substance. | 

THOMAS P. LITTLEP^GE, 

Attorney for Defendant. 

\ 

Among the matters of law to be argued in sujpport of the 
foregoing demurrer are the following: 

1. The amended declaration does not state! a cause of 

action. ! 

2. There is no averment in said declaration! as to what 
terms of the agreement alleged therein were npt complied 
with by the parties of the second part to the alleged agree¬ 
ment. 
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3. There is no averment that the case mentioned in 

10 said alleged agreement was not disposed of in the 
United States District Court at Norfolk, Virginia by 

January 1, 1932; or that the time for such disposition was 
not extended, such non-disposition being a condition pre¬ 
cedent to defendant’s right to receive the $1,500 deposited 
with defendant. 

4. There is no averment that the alleged agreement was 
executed by the alleged parties thereto. 

5. The allegation in said amended declaration that “The 
terms of the agreement have not been complied with by the 
parties of the second part set forth therein” is a conclusion 
of law, in the absence of an averment of facts showing in 
what respect, or how the terms of the alleged agreement, or 
any of them were not complied with. 

6. That said allegation just mentioned is vague and in¬ 
definite and does not inform defendant in what respect the 
terms of the alleged agreement were not complied with. 

THOMAS P. LITTLEPAGE, 
i Attorney for Defendant . 

Supreme Court of the District of Columbia. 

Tuesday, April 26, 1932. 

Session resumed pursuant to adjournment, Hon. Jesse C. 
Adkins, Justice, presiding. 

*###*#• 

Upon consideration of the demurrer filed herein to the 
amended declaration it is ordered that said demurrer be, 
and the same is hereby sustained. Whereupon, the plain¬ 
tiff elects to stand on his said amended declaration and 
judgment is ordered in accordance therewith. 

Wherefore, it is considered that plaintiff take nothing by 
this action, that defendant go hence without day, be for noth¬ 
ing held and recover of plaintiff its costs of defense 

11 to be taxed by the clerk and have execution thereof. 

To the foregoing judgment the plaintiff by his at¬ 
torneys of record, in open court, notes an appeal to the 
Court of Appeals of this District; whereupon, an under¬ 
taking to act as a cost bond is hereby fixed in the sum of 
One Hundred Dollars ($100.00) with leave to deposit Fifty 
Dollars ($50.00) cash with the clerk in lieu thereof. 
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I 

I 

I 

Assignment of Errors. i 

Filed May 10, 1932. j 

| 

* * * * # # | * 

The Court erred in sustaining the demurred because: 

1. The declaration sets out a good cause of action; 

2. The question of whether there was compliance or 
non-compliance with the escrow agreement i^ a matter of 
defense. 

3. The allegations set out in the declaration are state¬ 
ments of facts. 

F. G. MATSON. 
ALFRED CERCEO. 

j 

Service of copy of above assignment of ertors received 
this 10th day of May, 1932. j 

THOMAS P. LITTLEpAGE, 
Attorney for 

Memorandum. 

May 16, 1932.—Undertaking on Appeal approved and 
filed. | 

I 

12 Designation of Record. 

Filed May 10, 1932. 

* * * # * # * 

1. Declaration, affidavit and exhibit filed January 29, 

1932. I 

2. Demurrer filed February 20, 1932. 

3. Demurrer sustained, leave granted to fije amended 
declaration and affidavit, March 15, 1932. 

4. Amended declaration and affidavit of merit filed March 

24, 1932. _ | 

5. Demurrer to amended declaration filed Apfil 14, 1932. 

6. Demurrer sustained April 26, 1932. j 

7. Appeal noted, cost bond $50.00 cash, $100.0(j bond. 

8. Assignment of errors. 

9. This designation. 

F. G. MATSON, 

ALFRED CERdEO, 

Attorneys for Plaintiff. 


pefendant. 
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Service of copy of above designation received this 10th 
day of May, 1932. 

THOMAS P. LITTLEPAGE, 

Attorney for Defendant. 

13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 12, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 80819 at Law, wherein John A. 
Lyons is Plaintiff and The Liberty National Bank, a cor¬ 
poration, is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimony whereof 1 hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 12th day of July, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed; on cover: District of Columbia Supreme 
Court. No. 5755. John A. Lyons, appellant, vs. The Liberty 
National Bank, a corp. Court of Appeals, District of Co¬ 
lumbia. Filed Jul. 27, 1932. Henry W. Hodges, Clerk. 
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IN THE 


(ftourt of Appeals of % 
Uietrirt of (Holomina 


No. 5755 


John A. Lyons, Appellant, 


vs. 


The Liberty National Bank, a Corj|). 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR APPELLANT 


This is an appeal from an order of the lower Court 
dismissing the declaration and affidavit of merit 
filed herein. The question presented is rather simple 
and the right to recover is elementary. 



FACTS 


The appellant, party of the second part in the agree¬ 
ment in escrow with C. B. Slemp, John W. Price and 
Bees B. Gillespie, parties of the first part who were 
retained as attorneys, to represent party of the sec¬ 
ond part in a certain case in the United States District 
Court, and which was to be disposed upon terms ac¬ 
ceptable to the party of the second part; then by 
written notification the Liberty National Bank, the 
escrow agent when notified that the conditions of the 
agreement were concluded to the satisfaction of the 
party of the second part, by the party of the second 
part, the Liberty National Bank, was to turn over to 
the parties of the first part the amount of $1,500.00, 
deposited by the party of the second part. The written 
notification was a full acquittance and release of the 
Bank of all liability as escrow agent for the parties. 
A written notification was never delivered to the bank 
by the party of the second part. The escrow agent, in 
violation of the terms of the agreement paid the 
amount of $1,500.00, to the parties of the first part. 
After January 1, 1932, the amount of $1,500.00 was to 
be paid to the party of the second part. A suit was 
filed against the Liberty National Bank, for the re¬ 
covery of the amount of $1,500.00, wrongfully paid 
over to the parties of the first part, demanding the re¬ 
turn of this amount to the party of the second part in 
accordance with the terms of the agreement. A de- 
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i 


murrer was filed to the declaration and the affidavit of 
merit and the suit was dismissed. ! 


CAUSE OF ACTION IS SET FOBjTH 

I 

i ■ 

i 

For the purpose of case the Court will assume that 
allegations well pleaded are true. 

| 

. I 

I 

The declaration sets forth the escrow agreement be¬ 
tween the parties. That the amount of $1,500.00, was 
deposited by the party of the second part to be paid 
when notified by this appellant in writing to tile parties 
of the first part. That the Bank was never njotified in 
writing or in any other manner. That the Bank 
wrongfully paid out the money to the parties of the 

i 

second part, and if the case was not disposed of be¬ 
fore January 1, 1932, then the money was tjo be re- 

turned to the party of the second part. All that is 
necessary to be stated for a cause of action ire facts 

on which the court may pass upon. 

I 

Angle vs. Chicago, etc., 151 U. S. 1. 

Gulf, etc., vs. City Service, 270 Fed. 994. 

I 

Lowell vs. Latham & Company, 211 Fed. 374. 
North Forth vs. Medland, 187 Fed. 163 + 

I 

I 

I 

In the case of St. Tammany Bank & Tr^ist Co., 
vs. Winfield, 254 Fed. 785 held, a petitioner setting 
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up that plaintiff delivered males to a third person 
under a contract requiring the payment of $60.00, 
and to give a chattel mortgage, which averred that 
the defendant bank to which the bill of sale had 
been delivered wrongfully delivered it to the third 
person enabling him to dispose of the mules with¬ 
out paying plaintiff held to state a good cause of 
action. 


NON-OBSERVANCE OF TERMS OF AGREE¬ 
MENT-MATTERS OF DEFENSE 

The declaration and affidavit of merit state that 
written notification was not given to the Bank, yet 
that the money was paid out to the parties of the first 
part. After January 1, 1932, it was to be paid to the 
party of the second part. The escrow agent violated 
the agreement in making the payment to the parties 
of the first part. 

The defendant Bank is acting for both parties to 
the escrow agreement, and when it violates its terms 
unlawfully, it does so at its peril. A strict compliance 
is required by the law with the escrow agreement by 
the agent. 

Thornhill vs. Olson, 153 N. W. 442. 

Mercer Co. vs. Provident Life & Trust Co., 72 
Fed. 623. 



In the case of Citizens Bank vs. Dawson, 229 
U. S. 212. One holding in escrow an agreement 
and money to he paid to one of two parties accord¬ 
ing to the terms of the agreement, acts at his 
peril in dealing with either party without the con¬ 
sent of the other; and if the party to whom he 
pays the amount deposited is not entitled thereto 
he is liable to the other party. ! 

i 

i 

i 

! 

The Court erred in dismissing the declaration and 
affidavit of merit and the action of the lower Court 

I 

should be reversed. I 

I 

Respectfully submitted, I 

i 

I 

i 

Francis GL Matson, 

Alfred Cerceo, 

Alfons B. Landa, 

Attorneys for Appellant. 




John A. Lyons, Appellant, 
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IN THE 

Court of Appeals, JBfetrict of Colombia 

I 

No. 5755. 


John A. Lyons, Appellant, 

VS. 

Liberty National Bank, A Corporation. 


BRIEF FOR APPELLEE. 


I. 

STATEMENT OF THE CASE. 

This is an appeal from a judgment of the Cc|urt be¬ 
low in favor of the defendant, appellee in this) Court. 

Obviously, as the record discloses, there ^as no 
“order’’ by the lower Court “dismissing the declara¬ 
tion and affidavit of merit”, as stated in appellant’s 
brief. 

i 

Plaintiff below filed an original declaration, t(|> which 
a demurrer was interposed and sustained with lpave to 
amend. (R. 6.) Thereupon plaintiff filed an amended 
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declaration. To this also there was a demurrer which 
the Court sustained, and the plaintiff, electing to stand 
on his amended declaration, the Court entered a judg¬ 
ment for the defendant from which this appeal is pros¬ 
ecuted. 

The affidavit of merit (in words and form identical 
with the declaration) has, of course, no bearing on the 
questions presented in this Court. It is no part of the 
declaration. 

The allegations of the amended declaration briefly 
summarized are: 

That on November 13, 1930, appellant (hereinafter 
called the plaintiff) deposited with appellee (herein¬ 
after called defendant) the sum of $1,500.00, to be paid 
in accordance with a certain agreement purporting on 
its face to have been signed by the plaintiff and C. B. 
Slemp, John W. Price and Rhees B. Gillespie. 

This agreement recites that plaintiff has employed 
Slemp, Price and Gillespie as his attorneys to “look 
after” a certain case in the United States District 
Court at Norfolk, Virginia; that $1,500.00 cash should 
be paid as an additional fee when, as and if the case 
is disposed of acceptably to plaintiff, and if so the 
$1,500.00 deposited in escrow with the defendant Bank 
shall be turned over to Slemp and associates upon writ¬ 
ten notification to the Bank by the plaintiff that the 
conditions of the agreement have been complied with 
by them, the notice to be a full acquittance to, and re¬ 
lease of any liability of, the Bank. 

The parties to the agreement then appoint the Bank 
as joint escrow agent to hold the fund upon the terms 
stated in the agreement; and further that if the case 
in the District Court is not disposed of by January 1, 
1932, then the Bank may pay the money to the plaintiff, 
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unless the time is extended by mutual agreement. The 
amended declaration then further alleges that the terms 
of the agreement have not been complied with by the 
attorneys, that the Bank was never notified }n writing 
by the plaintiff or anyone in his behalf of subh compli¬ 
ance with its terms; that plaintiff demanded from the 
defendant Bank the return of the $1,500.00, jwhich de¬ 
mand was refused; and that plaintiff has been informed 
by the Bank that the amount has been paid to the at¬ 
torneys named in the agreement. (R. 8, 9.) 

The grounds of the demurrer to the amended decla¬ 
ration are: I 


1. No cause of action is stated therein. 

2. No averment is made as to what terms of the 
agreement alleged therein were not complied with 
by the attorneys. 

3. No averment appears that the case ii| the Dis¬ 

trict Court was not disposed of by January 1, 
1932, or that there was no extension of time for 
such disposition, such non-disposition being a con¬ 
dition precedent to plaintiff’s right to recjover the 
fund. ! 

4. No averment appears that the parties exe¬ 
cuted the alleged agreement. 

5. That the allegation ‘‘the terms of tne agree¬ 

ment have not been complied with by th^ parties 
of the second part” thereto is a conclusion of law, 
there being no averment of any fact showing in 
what respect or how these terms were not Complied 
with. j 

6. That this same allegation is so vague as not 
to inform defendant in what respect there was such 
non-compliance. (R. 910.) 


The demurrer was sustained and judgment for de¬ 
fendant entered, as already stated. 

II. 

ARGUMENT. 

A preliminary word as to the assignment of errors is 
appropriate. 

It is difficult to understand from its form just what 
error is assigned. There is only one apparent, and 
that is the general assignment that the Court erred in 
sustaining the demurrer. The numbered paragraphs 
under the assignment merely state the grounds for 
the supposed error assigned. 

The Amended Declaration Does Not State a Cause of 

Action. 

1. Plaintiff was not entitled to the $1,500.00 deposited 
with defendant unless the case in Norfolk was not 
disposed of before January 1, 1932, or such time 
thereafter as might be mutually agreed upon. 
Without an averment of such non-disposition, no 
cause of action is stated. 

The alleged agreement between plaintiff and his at¬ 
torneys provided that the defendant Bank 4 ‘may” turn 
over the fund deposited with it to the plaintiff if the 
case in the United States District Court at Norfolk 
was not disposed of by January 1, 1932. If it was dis¬ 
posed of before that date, or had been disposed of 
upon terms satisfactory to plaintiff before institution 
of the suit, he would not be entitled to the fund. The 
amended declaration fails to aver that the case was 
not disposed of upon terms satisfactory to plaintiff, or 


otherwise, prior to January 1, 1932, or at any other 
time. Therefore, if it was disposed of on £uch satis¬ 
factory terms, or prior to the date fixed, or $my exten¬ 
sion thereof (concerning which the amended declara¬ 
tion is silent), then plaintiff would not be Entitled to 
the money deposited with defendant. The failure of 
the amended declaration to allege that there was no 
disposition of the case upon terms satisfactory to the 
plaintiff or otherwise prior to January 1, 1932, ren¬ 
ders the amended declaration fatally defective. No 
cause of action is stated therein. ! 

I 

2. The allegation that “the terms of the agreement 
have not been complied with by the parties of the 
first part set forth therein” is a statement of a 
mere conclusion of law. 

I 

It is well settled that when a breach of contract is 

i 

relied on, the facts constituting such breach must be 
pleaded in order to give the party charged ap oppor¬ 
tunity to deny the facts and also to enable tljie Court 
to rule whether such facts constitute a breach a mat¬ 
ter of law. The authorities are clear on this jjoint. A 
few citations are subjoined. 

From 49 Corp. Juris, p. 54. Sec. 27 (g). 

I 

i 

“General allegations of breach of contract, as 
that a party has broken a contract, has violated the 
conditions and covenants of a contract, Jhas not 
performed according to agreement, has failed to 
fulfill his obligations, has repudiated the contract, 
has refused to carry out the terms of his agree¬ 
ment, or is in default, without stating the fajcts con¬ 
stituting the breach, are mere conclusions pf law.” 
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Street v. Maddux et al., 58 App. D. C. 42, 44. 

“An allegation that a party is guilty of fraud 
amounts to nothing more than a statement of a 
conclusion of law, and gives to the adverse party 
no information whatever as to the facts upon which 
that conclusion is based.’’ 

In Sloan v. Thomson , 58 App. D. C. 318, 319, the 
declaration alleged that an attorney, the plaintiff, 
agreed by his contract of employment to negotiate a 
settlement with a residuary legatee of an estate, and 
receive 20 per cent fee of any benefit received from such 
legatee or her estate. The fee contract also provided 
that any such benefit present or future, as a legacy 
or otherwise from said legatee etc., should be construed 
to be from the efforts of plaintiff; that plaintiff agreed 
to use every effort and exhausted every effort to ac¬ 
complish this object, and the legatee died leaving 
$20,000.00 to the attorney’s client; that prior to the 
client’s receipt of the $20,000.00 plaintiff had per¬ 
formed every service required of him. 

On demurrer, sustained below and affirmed, the 
Court construed the contract to mean that the benefit 
“present or future” issuing from the legatee, must be 
as a result of plaintiff’s efforts, and that the declara¬ 
tion was defective in failing to aver that the $20,000.00 
was actually secured by plaintiff’s efforts. The Court 
then referred to the rule that a pleading must be con¬ 
strued against the pleader in a case of ambiguity, etc. 

United States v . George A. Fuller Co. (C. C. A.), 14 
Fed. (2) 813, 826. 

“Facts constituting alleged negligence or fraud 
claimed as breaches of contract must be stated, 
thus giving the defendant opportunity to meet 
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them in answer and proof. And it must reason¬ 
ably appear that the facts thus relied on \vere in 
violation of the contract and wrought an injury to 
plaintiff; if not so stated the petition shbuld be 
held bad on demurrer.’’ j 

Johnson v. Stitwell, 176 Pac. 123, 124. (Oregon). 

i 

i 

“The complaint in the present case, so I far as 
the second cause of action is concerned, i^ based 
exclusively upon alleged breaches of a cqntract. 
It is true that plaintiff asserts that defendant 
negligently violated the terms of his agreement, 
but the manner of this allegation amounts to no 
more than a conclusion of law.” 


Gatese v. Pacific Gas etc. Co. (Cal.), 212 Pa^. 922, 
925. 

“Another reason for holding the first j count 
fatally defective is that the allegation of the preach 
of the water contract is insufficient * * * . Mani¬ 
festly, the words ‘willfully and wrongfully and in 
violation of the terms and provisions of its said 
contract aforesaid’ must be regarded as stajting a 
mere conclusion of law.” 

Aetna Indemnity Co. v. Fuller Co. (Md)., 7q Atl. 
738-745. Demurrer was sustained to fifth plea. The 
Court says: 

‘ ‘ The fifth plea merely charged that the plaintiff 
violated the terms of the contract without stating 
any fact to inform the Court, whose duty it is to 
declare the law arising upon the facts, and to ap¬ 
prise the opposite party of what is meant !to be 
proved, in order to give him an opportunity to 
answer or traverse it.” Citing Gent v. Cole , 38 
Md. 110. 


i 


No facts being averred in the amended declaration 
showing either what terms of the alleged agreement 
set forth therein were not complied with or in what 
manner such supposed non-compliance occurred, the 
allegation therein that the 4 4 terms of the agreement 
have not been complied with by the parties of the first 
part” is the statement of a mere conclusion of law, and 
is not, therefore, admitted by the demurrer. Hence 
there is no fact alleged showing that the attorneys 
were not entitled to receive the escrow deposit. If they 
were so entitled, manifestly the plaintiff is not. 

Consequently, whether or not the defendant paid the 
fund to the attorneys is immaterial in the absence of 
any allegation of facts supporting plaintiff’s claim to 
it. 

In this action plaintiff sues to recover the money 
himself. To succeed he must allege facts which show 
that he is entitled to it. This he lias utterly failed to 
do, for, as already seen, the amended declaration does 
not aver that the case in Norfolk was not disposed of 
upon terms satisfactory to plaintiff, or was not dis¬ 
posed of prior to January 1, 1932, both conditions pre¬ 
cedent to plaintiff’s right to recover. 

It follows, therefore, that the amended declaration is 
fatally defective. 
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3. The allegation in the amended declaration! that no 
written notification was given by plaintiff to de¬ 
fendant Bank that the terms of the allege^ escrow 
agreement were complied with by the attorneys, 
parties thereto, and that plaintiff has been in¬ 
formed by the defendant Bank that the $1,500.00 
has been paid to the attorneys named in the agree¬ 
ment, are immaterial. 

The amended declaration alleges that the plaintiff 
has not notified the Bank that the terms of the agree¬ 
ment were complied with by the attorneys of the plain¬ 
tiff and that he “has been informed by the dejfendant 
Bank that the amount of $1,500.00 has been paid to the 
attorneys named in the agreement. ’’ Assuming for the 
purposes of argument that this latter averment is a 
sufficient allegation (which is doubtful) that the Bank 


so paid the money, it is immaterial that the money was 
in fact paid, whether the Bank had any such fwritten 
notification from the plaintiff or not. It is manifest, 
as already stated, that unless the plaintiff shoHvs that 
he himself is entitled to the fund, he has no c^use of 
action. 

Besides it is equally obvious that the written noti¬ 
fication was for the protection of the Bank. If the 
Norfolk case was disposed of upon terms satisfactory 
to the plaintiff prior to January 1,1932, or later during 
a period of time extended by mutual agreement^ plain¬ 
tiff would not be entitled to the fund, and the attorneys 
would be. He could not, therefore, prevent payment 
of the fund to the attorneys by arbitrarily withholding 
the written notification mentioned in the agreement. 
The attorneys could in equity compel plaintiff ijo give 
the bank the required written notification, or obtain 


i 



the fund without such notification upon showing that 
they were entitled to it and that the plaintiff wrong¬ 
fully refused to furnish the required notification to the 
Bank. Equity considers that done, which ought to 
have been done. 

The allegations referred to under this heading, 
therefore, are wholly immaterial in the absence of any 
averment in the declaration showing that the plaintiff 
himself is entitled to the fund. 

4. A pleading which ik ambiguous must be construed 

against the pleader. 

A mere perusal of the amended declaration discloses 

that it is so ambiguous and indefinite that it would be 

almost impossible for the defendant to plead to it. It 

must, therefore be construed against the pleader. 

Sloan v. Thomson , 58 Appeals D. C. 318, 319, supra. 

% 

in. 

CONCLUSION. 

For the reasons and upon the authorities above set 
forth, it is respectfully submitted that the judgment 
of the Court below should be affirmed. 

Charles L. Frailey, 
Thomas P. Littlepage, 

Attorneys for Appellee. 



